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Jurisdiction. 

This appeal is from the summary judgment entered by 
the District Court below. Summary judgment was entered 
August 11, 1944 and notice of appeal was filed within the 
period required by the rules of Court. 
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The amount in controversy is in excess of $3,000.00. 

The jurisdiction of this Court is invoked pursuant to the 
Acts of Congress as amended, originally enacted March 3, 
1863. (12 St. 762 Ch. 51, 1; Title 11, Sec. 301, D. C. Code; 
Feb. 9,1893; 27 St. 434 Ch. 74; Title 11, 201 Idem. March 3, 
1901; 31 St. 1190, Ch. 854, 21; Title 11, 201 Idem.; June 7, 
1924, 43 St. 612, Ch. 320,19.) 

Statement. 

On June 6,1936 Katherine Connor, a resident of the Dis¬ 
trict of Columbia, executed her last Will, of which the fol¬ 
lowing items are pertinent to this issue: 

“Item 1—I give and devise to my nephew, Timothy 
F. Costello, only son of my brother Thomas A. Costello, 
deceased, in fee simple and absolutely, all my right, 
title, interest and estate in the premises locally desig¬ 
nated as No. 12 H Street, Northeast, Washington, D. C. 
being lot 29 in Square 676 and No. 40 I Street, North¬ 
east, in said citv and district, being lot 110 in Square 
675. 

“Item 2—I give and devise to my brother Jeremiah 
Costello, for and during the term of his natural life, 
the following described real estate, the premises local¬ 
ly designated at Nos. 14 and 16 H Street, N. E., how¬ 
soever the same be described by metes or bounds or 
numbers; also lot 21 in Square 676 assessed to me by 
the name of * Catherine’ Connor, being an unimproved 
lot and also lots locally designated as Nos. 100 and 
102 I Street Northwest in said city and district, being 
lots 22 and 23 in Square West of Square 623. 

“Item 3—I give and bequeath to my said brother 
Jeremiah Costello absolutely any and all money which 
I may have on deposit in any bank or banking institu¬ 
tion. 

‘‘Item 4—I give and devise the estate in remainder 
which I have, after the death of my nephew, Timothy 
F. Costello, in the premises No. 1722 North Capitol 
Street, in said city and District, to such persons as 
may at the death of my said nephew’ be my heirs at 
law, in fee simple and absolutely. 
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“Item 5—After the death of my brother Jeremiah 
Costello, I give and devise the real estate devised to 
him, for life, in the second item hereof, to such persons 
as may at the time of the death of my said brother be 
my heirs at law, in fee simple and absolutely. 

“Item 6—I give, devise and bequeath to my brother 
Jeremiah Costello in fee simple and absolutely all the 
rest residue and remainder of the estate, real, per¬ 
sonal and mixed of every nature and description and 
wheresoever situated or located of which I may die 
seized or possessed or to which I may be in anywise en¬ 
titled at the time of my death. 

“Item 7—I hereby nominate and appoint my said 
brother to be the executor of this my last will and 
testament and having full confidence in him request he 
be not required to give any official bond as such.” 

This will was drawn for Katherine Connor by the late 
Alexander H. Bell, one of Washington’s most able attor¬ 
neys and a former President of the Bar Association of the 
District of Columbia. 

Katherine Connor died on October 12,1941 seized of cer¬ 
tain real estate including that mentioned in Items 2 and 5 
of her will. At the time of making her will she had a 
brother, Jeremiah Costello, and ten nephews and nieces. 
At the time of her death she was survived by her brother, 
Jeremiah Costello, and the ten nephews and nieces as fol¬ 
lows : Timothy J., James R., Ella A., and Robert F. Costello, 
children of Robert F. Costello, deceased brother of the tes¬ 
tatrix; Leo A. (Timothy L.) Costello, Helen Saied, Mary 
Birch and Elizabeth Nolan, children of Timothy C. Costello, 
deceased brother of the testatrix; Timothy F. Costello, son 
of Thomas A. Costello, a deceased brother of the testatrix; 
and Timothy A. Costello, son of Jeremiah Costello, the sur¬ 
viving brother of the testatrix. Jeremiah Costello, mention¬ 
ed in Items 2 and 5 and elsewhere in the will, died Novem¬ 
ber 8, 1942. The nephews and nieces of the decedent men 
tioned above now survive and are all parties to this ac¬ 
tion, with the exception that since the filing of the com¬ 
plaint Katherine A. Costello, having acquired by deed the 
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interest of Timothy A. Costello in the property in question, 
was substituted as party defendant in his place and stead. 
Timothy F. Costello and Katherine A. Costello are the ap¬ 
pellants in this action. 

On April 28, 1943 subsequent to the death of Jeremiah 
Costello, brother of the testatrix, Katherine Connor, the 
plaintiffs below filed their amended complaint for parti¬ 
tion and receiver. (Ap. 3 to 7, inc.) Following the filing of 
answers to the amended complaint by all the defendants 
named therein (Ap. 7 to 11, inc.), the plaintiffs moved for a 
summary judgment. (Ap. 11 & 12.) Following the filing of 
answers to the motion for summary judgment (Ap. 12 to 
15, inc.), the Court below made certain findings of fact and 
conclusions of law (Ap. 15 to 17, inc.), and on August 11, 
1944 entered summary judgment (Ap. 17 & 18), from all of 
which the defendants, Timothy F. Costello and Katherine 
A. Costello, assignee of Timothy A. Costello, defendants 
below, duly appealed (Ap. 19). 

Points Belied on by Appellants. 

(Ap. 15 to 18, inc.) 

1. The court below erred in ruling in its conclusions of 
law 

That in devising the remainder interest in the prop¬ 
erty in question, after devising a life estate to her broth¬ 
er, Jeremiah Costello, “to such persons as may at the 
time of the death of my said brother be my heirs at 
law,” the testatrix, Katherine Connor, intended that 
such heirs should be determined as of the date of the 
death of her said brother.” 

2. The Court below erred in ruling in its conclusions of 
law 

That, upon the death of the life tenant, the persons 
answering the description in the will were the ten 
nephews and nieces of the testatrix, and, being in the 
same degree of relationship, they shared equally said 
remainder interest in said real estate in fee simple, and 
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the proceeds of sale thereof are accordingly distribut¬ 
able to them in equal shares (except said Timothy A. 
Costello, whose share is payable to his assignee, Kath¬ 
erine A. Costello, who was substituted as a party de¬ 
fendant in his place and stead). 

3. The Court below erred in determining in its sum¬ 
mary judgment 

That, upon the death of Jeremiah Costello, on No¬ 
vember 8, 1942, the fee simple title to the real estate 
herein involved vested under the last will and testa¬ 
ment of Katherine Connor, deceased, in her nephews 
and nieces, namely, Timothy J. Costello, James F. 
Costello, Timothy Leo Costello (named in the com¬ 
plaint as Leo A. Costello), Helen Saied, Mary Birch, 
Elizabeth Nolan and Timothy A. Costello, in equal 
shares. 

4. The Court below erred in determining and directing 
in its summary judgment 

That the net proceeds of sale of the real estate here¬ 
in involved are distributable equally among the plain¬ 
tiffs, Timothy J. Costello, James R. Costello, Ella A. 
Costello and Robert F. Costello, and the defendants, 
Timothy F. Costello, Timothy Leo Costello, Helen 
Saied, Mary Birch, Elizabeth Nolan and Katherine A. 
Costello (who has been substituted as a party defend¬ 
ant in the place and stead of Timothy A. Costello); and 
that Francis L. Neubeck, Fred J. Rice and Norbert E. 
Birch, Trustees heretofore appointed herein be, and 
they are hereby, directed to file their final account show¬ 
ing such distribution in accordance herewith. 

Summary of Argument. 

Under the provisions of Item 5 of the last Will of Kath¬ 
erine Connor, the remainder in fee therein devised vested 
at her death in the persons entitled to take as her heirs at 
law under the laws providing for the descent of real proper¬ 
ty in the District of Columbia. 

1. By the use of the words, “my heirs at law,” the tes¬ 
tatrix incorporated into her will the laws of intestate suc¬ 
cession of the District of Columbia. (Ap. 2.) 
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2. The words of Item 5 of the Will must be construed as 
indicating the time when the devisees were to come into the 
enjoyment of the estate in remainder rather than in time 
at which the estate in remainder was to vest in them. (Ap. 
2 .) 

3. As under Item 4 of the Will, the estate in remainder 
which the testatrix had after the death of her nephew, Timo¬ 
thy F. Costello, in the premises at 1722 North Capitol 
Street, and as under Item 5 of the Will, the estate in re¬ 
mainder after the death of Jeremiah Costello are both be¬ 
queathed to such persons as may at the time of the death of 
“my said (nephew or brother) be my heirs at law,” it is 
hardly probable that the testatrix could have intended two 
different groups when she made gifts to her heirs at law in 
two different clauses of her Will. (Ap. 2.) 

4. A reading of the entire Will of testatrix clearly indi¬ 
cates her intention that the remainder created under Item 5 
of the Will vest upon her death. 

5. Under well known rules of construction this Will 
having been drafted by an able and experienced lawyer, 
it is presumed that he knew of the Law as thus laid down 
and used the language in the light of such knowledge (Ap. 1 
and 2.) 

6. Under the law of the District of Columbia no right in 
inheritance could vest in the brother and nephews and nieces 
of the testatrix unless such persons were in being and 
capable in law to take as heirs at the time of the testatrix’ 
death. 
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ARGUMENT. 

Under the Provisions of Item 5 of the Last Will of Kath¬ 
erine Connor the Remainder in Fee Therein Devised Vest¬ 
ed at Her Death as follows: An Undivided One-fourth 
Interest in Remainder in Fee in Jeremiah Costello, the 
surviving Brother; An Undivided One-fourth Interest in 
Remainder in Fee in TimothyJ., James R., Ella A. and Rob¬ 
ert F. Costello, Plaintiffs Below, Children of Robert F. Cos¬ 
tello, Deceased Brother of the Testatrix; An Undivided 
One-fourth Interest in Remainder in Fee in Leo A. (Timo¬ 
thy L.) Costello, Helen Saied, Mary Birch and Elizabeth 
Nolan, Children of Timothy C. Costello, Deceased Brother 
of the Testatrix; and An Undivided One-fourth Interest in 
Remainder in Fee in Timothy F. Costello, Son of Thomas 

A. Costello, a Deceased Brother of the Testatrix. 

% 

L 

By the Use of the Words, “My Heirs at Law,” the Testa¬ 
trix Incorporated into her Will the Laws of Intestate Suc¬ 
cession of the District of Columbia. 

Title 18, Section 101, of the Code of Laws of the Dis¬ 
trict of Columbia provides: 

“On the death of any person seized of an estate in 
fee simple in lands, tenements or hereditaments in the 
District of Columbia, an intestate thereof, the same 
shall descend in fee simple to such person’s kindred in 
the following order, namely: 

• * * • • 

“(3) If there be no father nor mother, then to the 
brothers and sisters of the intestate and their descend¬ 
ants equally.” 

Section 105 of said Title 18 provides: 

“Whenever those entitled to share in the estate in 
fee simple in lands, tenements or hereditaments in the 
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District of Columbia, of an intestate, are all in the 
same degree of kindred to the intestate, they shall take 
per capita or by persons; and, where a part of them are 
dead and a part living, the issue of those dead shall 
take per stirpes or by stocks the share of their deceased 
parents.” (Emphasis added.) 

By the use of the words, “my heirs at law,” in Item 5— 
“After the death of my brother Jeremiah Costello, I give 
and devise the real estate devised to him, for life, in the 
second item hereof, to such persons as may at the time of 
the death of my said brother be my heirs at law, in fee 
simple and absolutely.”—there was incorporated into that 
item all of the pertinent provisions of the statutes of the 
District of Columbia pertaining to the descent of real 
estate. 


IL 

The Words of Item 5 of the Will must be Construed as 
Indicating the Time When the Devisees were to Come into 
the Enjoyment of the Property rather than the Time at 
which the Property was to vest in them. 

There is nothing in the wording of Item 5 of the will 
which can be construed as indicating that the property de¬ 
vised should not vest at the time of the death of the testa¬ 
trix. It is to be noted in considering this matter that there 
are two questions to be considered: One is as to the time 
the property is to vest, and the other is the time at which 
the devisees come into the enjoyment of such property. 
Item 5 of the will of testatrix provides, “After the death 
of my brother Jeremiah Costello, I give and devise the 
real estate devised to him, for life, in the second item here¬ 
of, to such persons as may at the time of the death of my 
said brother be my heirs at law, in fee simple and abso¬ 
lutely.” In Abbott v. Bradstreet et al., 3 Allen (Mass.) 589, 
Judge Hoar stated: 
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“The rule is well settled, as a general rule of con¬ 
struction, that a bequest or devise to ‘heirs’ or ‘heirs 
at law’ of a testator, will be construed as referring to 
those who are such at the time of the testator’s decease, 
unless a different intent is plainly manifested by the 
will. (Citations omitted) Where such an intent is 
plainly manifested it will of course prevail. (Citations 
omitted) Where it is a remainder after a life estate, 
it is regarded as a vested remainder, and the posses¬ 
sion only is postponed. (iCitations omitted) This rule 
is a consequence of the preference which the law gives 
to vested over contingent remainders. A leading case, 
which has been repeatedly followed and cited with ap¬ 
probation, is Holloway v. Holloway, 5 Ves. 399; where 
a testator bequeathed £5,000 in trust for his daughter 
for life, and after her decease for her children living 
at her decease, in such shares as she should appoint; 
and in case she should leave no child, then, as to £1,000 
in trust for the executors, administrators and assigns 
of the daughter; and as to £4,000, the remainder, in 
trust for the person or persons who should be his heir 
or heirs at law. The daughter died without leaving 
children, and she and two other daughters were the 
testator’s heirs at law. The Master of the Rolls held 
that the prima facie construction of the words, and 
their legal meaning, would be ‘heirs at law’ at the 
testator’s own death; and that he could not, upon the 
ground that the daughter was one of the heirs, con¬ 
clude that heirs at a subsequent time were intended.” 

In Williams et al., Trustees v. Taylor et al., 276 Mass. 

Rep. 357, the Court stated: 

/‘Richard by his will gave to each of his children who 
could take on the termination of the trust to the chil¬ 
dren of his father, James Parker, the elder, a remain¬ 
der in fee. This is shown by the words of the will: 
‘ # * • on the death of each of my said children the 
principal share, the income of which was paid to him 
or her during his or her lifetime, shall be paid over 
to the parties who shall then be entitled to receive the 
same according to the provisions of my father’s will.” 

In passing on this provision of the will the Court stated: 

“We are of opinion that the word ‘then’ followed by 
the words ‘be entitled to receive,’ in Article Five of 
Richard’s will, was not used to fix a time for determin- 
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ing a class, but was used to fix a time for payment, 
namely, the death of the life tenant, when the remain¬ 
der was to come into possession. ‘The word “then” 
is here inserted (citations omitted) by way of delining 
the time when they shall come into the enjoyment of 
that which is devised to them.’ ” 

In Katherine Connor’s will, instead of using the word 
“then” followed by the words “be entitled to receive,” she 
stated, “to such persons as may at the time of the death 
of my said brother be my heirs at law * * 

In Dove et al., v. Torr, 128 Mass. 39, the will provided: 

“I devise to those of ray daughters who shall not 
have married at my decease all the residue of my real 
estate, to have and to hold the name to them and the 
survivor of them for their lives and during the life of 
such survivor, they and the survivor of them continu¬ 
ing unmarried. The marriage of any one of my daugh¬ 
ters who take under this item shall terminate her in¬ 
terest and life estate under this devise. After the 
marriage or death of my surviving daughter taking 
under this item, the estate herein devised shall descend 
to those persons who may then he entitled to take the 
same as my heirs .” (Emphasis added.) 

The marked similarity between the wording above under¬ 
lined and the wording, “to such persons as may at the time 
of the death of my said brother be my heirs at law,” in 
the Connor will, should be noted. In Dove v. Torr, Gray, 
C. J., states: 

“The decision of this case depends upon the true 
construction of that clause of the will of John Dove by 
which, after devising the residue of his real estate to 
his daughters and the survivor of them until death or 
marriage, he provides as follows: ‘After the marriage 
or death of my surviving daughter taking under this 
item, the estate herein devised shall descend to those 
persons who may then be entitled to take the same as 
my heirs. ’ 

“The word ‘then’ is here inserted, * * * by way of 
defining the time when they shall come into the en¬ 
joyment of that which is devised to them. The word 
^surviving’ son superadded, as in Hulburt v. Emer¬ 
son, 16 Mass. 241, and in Olnev v. Hull, 21 Pick. 311; 
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nor is the devise to those who would have been the 
testator’s heirs at law if he had died at that time. But 
the testator declares it to be his will that the estate 
‘shall descend to those persons who may then be en¬ 
titled to take the same as my heirs.’ A devise to 
‘heirs’ or ‘heirs at law,’ is always construed as refer¬ 
ring to those who are such at the time of the testator’s 
death, unless a different intent is plainly manifested 
by the will. (Citations omitted) The application of 
this rule to the present case is fortified by the use of 
the word ‘descend,’ which ordinarily denotes the vest¬ 
ing of the estate by operation of law in the heirs imme¬ 
diately upon the death of the ancestor. Upon a view 
of the whole clause, we are of opinion that it manifests 
the intention of the testator to have been, that, if the 
particular estates which he had specifically given by 
his will should have failed, the law should take its 
course, cmd his estate go to his heirs, as if he had made 
no further disposition.’ 7 (Cases omitted) (Emphasis 
added). 

The statement underlined above can apply with equal force 

to Item 5 of the will in question. 

In Linton v. Laycock et al., 3 Ohio State Rep. 134, the 

Court states: 

“Accordingly it has long been settled that a devise to 
one when he shall arrive at a given age, with the inter¬ 
mediate estate devised to another, vests immediately 
on the death of the testator, and is not defeated by the 
death of the devisee before the specified age. It is a 
vested remainder. The words of futurity, importing 
contingency, are not regarded as a condition precedent, 
or as postponing the period of vesting, but as specify¬ 
ing the time when the remainderman is to take posses¬ 
sion. (Citations omitted). 

“The testator, in the will before us, devises his 
whole estate to his wife, until his youngest son, 
Thomas, arrives at the age of 22, ‘when’ he directs it 
to be ‘divided amongst all his children then living, 
or their heirs.’ So far as relates to the time of di¬ 
vision, it is clear, upon the controlling principle of the 
foregoing authorities, that the estate must be regarded 
as having vested in the children of the testator at his 
death. They then had the right to the estate, although 
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its enjoyment was- postponed until the youngest child 
became of age. This view fixes the vesting of the 
estate, it is true, but so far as relates to the time of the 
division, it is not irreconcilable with the terms of the 
will. 

“Moreover, there does not appear to have been any 
intent to postpone the right of his children to an im¬ 
mediate title to the estate, but the postponement of 
possession was merely to let in an intermediate estate 
for a term of years to the testator’s wife, which was 
not inconsistent with a vested right of the children in 
the remainder. Bequests of personalty of this charac¬ 
ter vest immediately, and, on the death of the legatee 
during the intermediate estate, pass to their repre¬ 
sentatives. (Citations omitted.) Much more would 
the same principle favor the intermediate vesting of 
devises of realty.” 

In Blume v. Kimball, 222 Mass. 412, 414, at page 412 the 
Court said: 

“It was said in Calder v. Bryant, 282 Mass. 231 at 
page 236-237, that ‘when a testator leaves property to 
his “heirs” or “heirs at law” it is presumed that he in¬ 
tended to describe those persons who are his heirs at 
the time of his death, unless it clearly appears that it 
is intended they are to be ascertained as of another 
time * • * The cases are uniform in holding that there 
must plainly appear that the testator intended heirs 
to be determined at some other time in order to take 
the case out of the general rule. It is settled that in the 
absence of a plain intention shown by the will to the 
contrary, a bequest of the remainder to the heirs of 
the testator is a vested remainder in a class to be de¬ 
termined at the death of the testator, and that a be¬ 
quest to heirs or heirs at lam of a testator will be con¬ 
strued as referring to those who are his heirs at the 
time of his decease.* The "word ‘heirs’ means those 
persons who inherit the property of a person at the 
time of his death. (Cases omitted) In the construc¬ 
tion of wills, ‘if the word “heirs” is used clearly in 
some sense different from its true meaning, or as in¬ 
dicating some restriction upon that class, that mean¬ 
ing will be given effect.’ (Cases omitted.) We think 
that these principles of law are applicable in the con¬ 
struction of the trust instrument in the case at bar, 
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and that the heirs at law of Eugene Buckley, Jr., as 
intended by the settlor, were his son and the settlor. 
(Case omitted.) It is to be assumed that the settlor 
knew at the time she executed the trust instrument, 
that if her husband predeceased her, she would be one 
of his heirs at law, and it is to be observed that in the 
very same paragraph of the trust instrument in which 
the words ‘heirs at law’ are used, the settlor, in pro¬ 
viding for the contingency of her failing to execute 
her power of appointment, directed that the remaining 
one-half of the trust fund should be transferred to ‘the 
lawful issue of said Winifred * * # and for want of 
such issue, to said Winifred’s heirs at law by blood.’ 
It would seem that the use of the words ‘heirs at law’ 
and ‘heirs at law by blood’ was intentional. (Case 
omitted.) While the question is close, in view of the 
fact that the payment of one-half of the principal of 
the trust fund to the heirs at law of the settlor’s first 
husband was not to be made until the death of the 
settlor (citation omitted), nevertheless we are of the 
opinion that the general rule should be applied. It 
follows that of the one-half of the principal of the 
trust fund and accrued income remaining at the death 
of the settlor, Eugene B. Guarente, as an heir of 
Eugene Buckley, Jr., is entitled to %, and Joseph W. 
Guarente, as- the sole beneficiary under the will of the 
settlor, is entitled to the other y 3 .” (Emphasis added.) 

In Grave v. Thompson, 16S' Md. Rep. 659, the Court 
stated: 

“Assuming that that was the intention of the testa¬ 
tor, it may also be assumed that he intended that such 
share should vest at his death and not at the death of 
the life tenant, first, because the law favors the earliest 
vesting of estates (Citations omitted), and (2) be¬ 
cause such a presumption is consistent with the gen¬ 
eral intent of the will that the estate should go ulti¬ 
mately to the descendants of his deceased brother and 
deceased sisters and to his living sister per stirpes. 

“The rule favoring the early vesting of estates is 
said by Mr. Miller, in his candid and helpful work on 
the Construction of wills, to be: ‘Estates will be held 
to be vested wherever it can fairly be done without 
doing violence to the language of the will. To make 
them contingent there must be plain expressions to 
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that effect or such intent must he so 'plainly inferable 
from the terms used as to leave no room for construc¬ 
tion. In doubtful cases the interest should be held to 
be vested rather than contingent, unless the instru¬ 
ment under consideration does not admit of such con¬ 
struction. The general principle is that any devise or 
bequest in favor of a person or persons in esse, 
whether such persons be individualized or treated as a 
class, confers an immediate vested interest upon the 
death of the testator, although the time of possession 
or enjoyment may be postponed, unless there be some 
clearly expressed desire or some manifest reason for 
suspending or deferring the time of vesting.” Em¬ 
phasis added.) 

In Larmour v. Rich et al., 71 Md. Rep. 374, the Court 
stated in part: 

“Where a particular estate or interest is carved out, 
with a gift over to the children of the person taking 
that interest, or the children of any other person, such 
gift will embrace not only the objects living at the 
death of the testator, but all who may subsequently 
come into existence before the period of distribution. 
(Citation omitted.) 

“And in cases falling within this rule, the children, 
if any, living at the death of the testator, take an im¬ 
mediate vested interest in their share, subject to the 
dimunition of these shares (i. e., to their being divested 
pro tanto,) as the number of objects is augumented by 
future births during the life of the tenant for life; and 
consequently on the death of any of the children dur¬ 
ing the life of the tenant for life, their share (if their 
interest therein is transmissible.) devolves on their re¬ 
spective representatives. (Citations omitted.) 

* • • • • 

“Courts favor the early vesting of estates, and when¬ 
ever on the face of an instrument there are two 
periods, at either of which the grantor or testator may 
have intended the remainder to vest, the Courts will 
give the benefit of the doubt to the earlier period.” 
cases omitted) (Emphasis added.) 

In the following case it is to be noted that the Court found 
there was nothing to indicate an intention of the testator to 
exclude the life tenant from a share in the remainder. 
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In Himmel v. Himmel, 294 Ill. Rep. 557, the Court stated: 

4 ‘It is the established law of this state that where a 
life estate is devised to one of several heirs at law of 
the testator with remainder to his heirs at law, the life 
tenant is included within the term ‘heirs at law’ and is 
included in the devise of the remainder. (Cases omit¬ 
ted.) There is nothing in such a case which indicates 
an intention of the testator to exclude the life tenant 

from a share in the remainder. 

• • • • * 

“The court quoted from Whall vs. Converse, 146 
Mass. 345, the general rule that in case of an absolute 
limitation to the testator ’s heirs at law, persons to take 
are those who answer the description at the time of the 
testator’s death; that the reasons for the rule are that 
the words cannot be used properly to designate any¬ 
body else; that such a mode of ascertaining the bene¬ 
ficiary implies that the testator has exhausted his spe¬ 
cific wishes by the previous limitations and is content 
thereafter to let the law take its course.” 

In Lee v. Waltjen, 141 Md. Rep. 460, the Court said: 

“According to the rule quoted with approval in Cox 
vs. Handy, 78 Md. 121, and Lewis vs. Payne, 113 Md. 
135, and repeated in the opinion just filed, a ‘remainder 
is vested in interest as soon as the remainderman is 
in esse and ascertained,’ ‘provided nothing but his 
own death before the determination of the particular 
estate will prevent such remainder from vesting in pos¬ 
session,’ and if the ‘remainder is so limited as to take 
effect in possession, if ever, immediately upon the de¬ 
termination of a particular estate, which estate is to de¬ 
termine by an event which must unavoidably happen by 
the efflux of time. ’ These conditions existed under the 
will now being considered. 

“In Mr. Tiffany’s admirable work on the Law of 
Real Property, Vol. 1, page 498, it is said: ‘Where re¬ 
mainder is limited in favor of a class of persons, and 
the members of the class are not necessarily ascer¬ 
tained at one time, as in the case of a remainder in 
favor of children, grandchildren, issue or brothers and 
sisters, it is ordinarily regarded as vesting, in the first 
place in any person or persons within the class at the 
time the instrument takes effect, the benefit of the re¬ 
mainder being extended to other persons who subse- 
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quently become members of the class before the ter¬ 
mination of the particular estate, with the result that 
the shares of the previous members of the class are 
proportionately diminished. Thus in the case of a de¬ 
vise to A for life, and after his death to his children, or 
to the children of B, all such living at testator’s death 
take a vested remainder, and, likewise those after¬ 
wards born before the termination of A’s life estate, 
though until one of such children is born the remainder 
is necessarily contingent.’ * * * ” (Citation omitted.) 

In Nicodemus National Bank v. Snyder, 178 Md. Rep. 147, 
the Court said: 

“ # * In t wo cases last cited the court consider¬ 

ed the very question under consideration here, and 
decided that notwithstanding a limitation in remainder 
over to a life tenant at her death, she, the life tenant, 
also took a vested remainder. In the Perin case the tes¬ 
tator provided that: ‘It is my will and I so devise that 
my said estate shall be divided equally among my sur¬ 
viving children and said Ella K. Perin. The children or 
descendants of any child shall be considered as taking 
its or their parent’s share.’ Explaining that conclusion 
the court said: ‘The suggestion that the testator could 
not have intended to give his wife an estate expectant 
upon her death is not sufficient to justify a construc¬ 
tion that would not only result in intestacy, but would 
necessitate reading into the will a condition not ex¬ 
pressed.’ In the case of Robinson vs. Mitchell it ap¬ 
peared that Mary E. Farnandis in her last will pro¬ 
vided that: ‘The remainder in fee, after the life estate 
of my son James in the homestead farm and lands here¬ 
in specifically devised to him, shall be held by said 
trustees and shall not be sold during the life of said 
James, but after his death the said homestead farm and 
lands so specifically devised to my said son James shall 
be equally divided amongst my said six children.’ 
James was one of her six children, all of whom were 
living when she died, and in a preceding clause of her 
will she named each of her six children. In deciding 
that James took a vested interest in the property the 
court said: ‘ Nor would the fact that she knew he would 
he dead when the time for the division arrived he a suf¬ 
ficient reason to justify the court in changing the terms 
of her will. Although she postponed the enjoyment of 
the possession of the remainder until after the death 
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of her son, she gave these six children a vested remain¬ 
der, and hence each of them could devise, convey, or 
otherwise dispose of his interest, unless restricted by 
the will, and there was no such restriction attempted 
to be imposed on James’ interest. While it may be un¬ 
usual, it is by no means unheard of, for a testator to 
devise a life estate and leave the remainder to a class 
that would include the life tenant. In discussing the 
rule where a devise in remainder is to the heirs of the 
testator or to his next of kin, it is said in 24 Am. & Eng. 
Encyc. of Law (2 Ed.) 394, ‘the fact that the devisee of 
this particular estate is one of several persons who, at 
the death of the testator, answers the description of 
heirs or next of kin, does not prevent the application of 
the rule. He would take jointly with the others a vested 
remainder.’ ” (Emphasis added.) 

In Hoover et al. v. Smith, et al., 96 Md. Rep. 393, a testa¬ 
tor gave all his property to his wife to hold during her life 
or widowhood, then “The property to be sold and divided 
equally among my lawful heirs. The children of deceased 
heirs shall inherit the full portion as their parents if liv¬ 
ing.” The testator left surviving him a widow, children 
and grandchildren. One child, Elizabeth, was the only 
child of a deceased daughter of the testator. Elizabeth 
died after the testator but in the lifetime of the widow, and 
the question in this case was whether she had such interest 
in the estate of the testator. In said case the Court said: 

“ • • # ‘A share of the property vested in each of the 
children who were living at the time of his death, and if 
any child died before the period of distribution leaving 
children, they were substituted in his place; his share, 
however, was not divested if he left no children, but it 
went to his representatives. ’ In reference to the share 
of Julia J. Handy, whose father died before the will 
was made, it was held that it was clearly the testator’s 
intention that she should take a child’s part, and that 
opinion concluded by saying, ‘If the deceased parent 
survived the testator, the child took by substitution in 
his place, but if he died in the lifetime of the testator, 
the child’s title was but a direct and original gift.’ So 
applying the rules thus announced to this case (and the 
clauses in the two wills as to what a child of a deceased 
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child shall take are very similar), we are of the opin¬ 
ion that the child of Mrs. Wolf took direct and original 
gift the interest her mother would have been entitled 
to, if she had survived the testator, and Elizabeth 
Wolf’s interest went to her representative.” 

That the law of the District of Columbia recognizes the 
immediate vesting upon the death of the testator unless a 
contrary contention is clearly manifested, and that adverbs 
of time as “where,” “there,” “after,” “from,” etc., in a 
devise of a remainder, are construed to relate merely to 
the time of the enjoyment of the estate, and not the time of 
vesting in interest, is disclosed in the case of Johnson v. 
Washington Loan & Trust Company, 33 App. D. C., 242-259, 
the Court stated at page 256: 

“We do not find in the vrords of the testator such a 
clear and certain expression of his intention as to en¬ 
able us to determine between the several contentions 
of the parties, before stated, without the aid of certain 
established rules of construction applicable in case of 
uncertainty. These are: 1. The law will not construe a 
remainder to be contingent when it can be taken to be 
vested. 2. Estates shall be held to vest at the earliest 
possible period, unless there is a clear manifestation of 
the intention of the testator to the contrary. 3. Ad¬ 
verbs of time, as ‘where,’ ‘there,’ ‘after,’ ‘from,’ etc., 
in a devise of a remainder, are construed to relate mere¬ 
ly to the time of the enjoyment of the estate and not 
the time of vesting in interest.” (Cases omitted.) 

In Vogt v. Vogt, 26 App. D. C. 46-54, at page 51 the Court 
said: 

“The remainder is a vested one, because a present 
interest, though to be enjoyed in futitro, passes under 
the will to a certain and definite person. (Case omit¬ 
ted.) In the same case it is said: ‘It is a rule of law 
that estates shall be held to vest at the earliest possible 
period, unless there be a clear manifestation of the 
intention of the testator to the contrary.’ And the rule 
is the same where the subject-matter is personal prop¬ 
erty.” (Citation omitted.) 
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In Suman v. Harvey, 114 Md. Rep. 241, the Court held: 

“A devise to the heirs of the testator is held to 
mean those persons who answer that description 
at the time of the death of the testator.” 

In that case the Court said: 

“The construction of the will, so far as the ques¬ 
tions presented by these appeals are concerned, would 
seem to be free of difficulty. The testatrix directs her 
executors to convert all her estate consisting of real 
and personal property, into cash, and to distribute the 
proceeds thereof among ‘my heirs at law and next of 
kin, who may be entitled thereto under the laws of 
Maryland.’ The gift is to those who were, at the time 
of her death, her heirs at law and next of kin accord¬ 
ing to the laws of Maryland, and only those answering 
this description are entitled to share in the distribution 
of the estate. It is said in 2 Jarman on Wills, star page 
905: ‘Like all other legal terms, the word heir , when 
unexplained and uncontrolled by the context, must be in¬ 
terpreted according to its strict technical import; in 
which sense it obviously designates the person or per¬ 
sons appointed by law to succeed to the real estate in 
case of intestacy. It is clear, therefore, that where a 
testator devises real estate simply to his heir, or to his 
heir at law, or his right heirs, the devise will apply to 
the person or persons answering this description at his 
death, and who, under the statute regulating the law of 
inheritance, will take the property in the character of 
devisee, and not, as formerly, by descent.’ In Hoover v. 
Smith, 96 Md. 393, the testator devised and bequeathed 
all his property ‘real, personal and mixed,’ to his wife 
for life, or so long as she continued to be ‘his widow,’ 
and directed that after her death or marriage the prop¬ 
erty should be sold, and the proceeds ‘divided equally 
among my lawful heirs.’ In that case Judge Boyd said: 
‘In 15 Ency. of Law (2nd ed.) 322, it is said: “a devise 
to heirs, whether to one’s own heirs or to the heirs of 
a third person, designates not only the persons who 
are to take, but the manner and proportion in which 
they are to take. Where there are no words to control 
the presumption, the law presumes the intention to be 
that they take as heirs would take by the rules of 
descent,” and again it is there said: ‘It is well 
settled that a gift to the heirs of one will be construed 
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as referring to those who are such at the time of the 
ancestor’s death”.’ ” 

In McArthur et al. v. Scott et al., 113 U. S. Rep. 380, the 
Court said: 

“The word ‘inherited’ (which is applied to the real 
estate only) implies taking immediately from the tes¬ 
tator upon his death, as heirs take immediately from 
their ancestor, upon his death. Devises or bequests in 
remainder, by the use of similar words, though pre¬ 
ceded, as in this case, by the word ‘then’ have often 
held to be vested from the death of the testator. (Cases 
omitted.) 

• * * # * 

“Words directing land to be conveyed to or divided 
among remaindermen after the termination of a par¬ 
ticular estate are always presumed, unless clearly con¬ 
trolled by other provisions of the will, to relate to the 
beginning of enjoyment by the remaindermen, and not 
to the vesting of the title in them. For instance, under 
a devise of an estate, legal or equitable, to the testator’s 
children for life, and to be divided upon or after their 
death among his grandchildren in fee, the grandchil¬ 
dren living at the death of the testator take a vested 
remainder at once, subject to open and let in afterborn 
grandchildren; although the number of grandchildren 
who will take, and consequently the proportional share 
of each, cannot of course be ascertained until the de¬ 
termination of the particular estate by the death of 
their parents. (Cases omitted.) So a direction that per¬ 
sonal property shall be divided at the expiration of an 
estate for life creates a vested interest.” (Cases omit¬ 
ted.) 

In the case of Thomas v. Thomas, 247 Ill. 543, the will in 
question read as follows: “I give and devise to my daughter 
(description of the real estate), to have and to hold for 
life, and at her decease, the same to be divided among her 
children in fee, share and share alike.” The Court said: 

“• * * In the absence of a clear intention to the con¬ 
trary, a remainder to a class vests in those members 
of the class m esse, at the testator’s death, where post¬ 
ponement is by no apparent reason, except to let in a 
life estate.” Following Carter v. Carter, 234 Ill. 507. 
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At 87 Conn. 667, the will provided for a life estate and 
at the death of the life tenant, the property “be equally 
divided between three children, or as many as may be liv¬ 
ing at that time, to hold to them, their heirs and assigns 
forever.’’ The Court ruled that the estate vested at the 
death of the testator and said: 

“As a general rule, to create a contingent remain¬ 
der, the intent to that end on the part of the testator 
must be so clearly indicated as to practically leave no 
room for construction.” 

The Court was following Farnam v. Farnam, 53 Conn. 261 
and quoted Gardner on Wills, page 508: 

“* • • Members of the original group take vested 
interests subject to divesting in contingency of their 
death before the time arrives, when the gift takes ef¬ 
fect in possession.” 

In the said Farnam case the estate was left to the wife for 
life, “then at her death, I give and devise all the estate 
which shall then be held in trust, under this will, to my 
grandchildren, who shall then be living.” The Court said: 

• I give, devise and bequeath (similar to Con¬ 
nor will), imports a present interest, unless other pro¬ 
visions in the will clearly manifest a different inten¬ 
tion. A vested remainder is one where there is a 
present right of future enjoyment whenever the pos¬ 
session becomes vacant.” 

At 250 Pa. St. 269, the Court said that “the remainder 
vests at the death of the testator unless clear and unequiv- 
ocable evidence to the contrary; and it is immaterial that 
the life tenant is one of the class.” Following Stewart Es¬ 
tate, 147 Pa. 383. 

m. 

By the use of the term “heirs at law” in different clauses 
of her will, the Testatrix must be presumed not to have 
intended to make gif ts to two different groups. 

Under Item 4 of the will the estate in remainder which 
the testatrix had after the death of her nephew, Timothy 
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F. Costello, in the premises at No. 1722 North Capitol 
Street and under Item 5 the estate in remainder after the 
death of Jeremiah Costello are both devised “to such per¬ 
sons as may at the time of the death of my said (nephew 
or brother) be my heirs at law.” Under similar circum¬ 
stances in the case of Thompson et cd., Trustees vs. Clarke 
et al., 264 Mass. Rep. 56, the Court said: 

“By his will the testator established a trust fund 
and directed the trustee to pay over to a nephew the 
whole or any part of the accumulation of the trust at 
any times the trustee deemed proper; and a certain 
part of ‘the said trust fund is to be divided among my 
heirs at law, or so much of the same as shall remain 
in the hands of said trustees, at the death of my said 
nephew.’ At the death of the testator, his heirs at 
law were a sister, a niece and four nephews, for all of 
whom he made provisions in the will. At the time of 
the nephew’s death, the testator’s heirs at law were a 
niece and nephew and two grandnephews. In three 
clauses of the will the testator made bequests to ‘his 
heirs at law.’ On a bill in equity, filed by the trustee 
after the nephew’s death, for instructions as to the 
disposal of the balance remaining in his hands, it was 
held, that the words ‘heirs at law’ were intended to des¬ 
ignate those persons who answered that description at 
the time of the testator’s death. 

• • • • • 

“When a person makes an outright gift to heirs he 
would not ordinarily be concerned with the disposition 
which they might make of the property. Such provi¬ 
sions often meant that the testator has exhausted the 
special limitations which he wishes to make and then 
lets the law take its course. (Cases omitted.) The 
testator must have contemplated that the events upon 
which the estate might go to heirs under different 
clauses in his will would occur at different times. It 
is hardly probable that he could have intended three 
different groups when he made gifts to his heirs at 
law in three different clauses of his will.” (Cases 
omitted.) 
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IV. 

A Reading of the Whole Will of Testatrix Clearly In¬ 
dicates her Intention that the Real Estate in Question un¬ 
der Item 5 Vest upon her Death. 

A careful look into the provisions of the will above quot¬ 
ed shows that in Item 1 Timothy F. Costello, Defendant 
No. 1, a nephew of the decedent and only son of a deceased 
brother, Thomas A. Costello, is devised certain real estate 
absolutely and in fee simple. In Item 2 Jeremiah Costel¬ 
lo, a brother, is given a life estate in the premises in ques¬ 
tion. In Item 3 Jeremiah Costello, the brother, is given 
and bequeathed “absolutely any and all money which I 
may have on deposit in any bank or banking institution. ” 
In Item 6 Jeremiah Costello, the brother, is devised and 
bequeathed in fee simple and absolutely, all the rest, res¬ 
idue and remainder of the estate, real, personal and mixed, 
and in Item 7 Jeremiah Costello is appointed to be the ex¬ 
ecutor of the will. The only reference made to any of the 
nephews other than Timothy F. Costello and to any of the 
nieces is in Item 4, in which the testatrix devised certain 
real estate, in which her nephew, Timothy F. Costello, had 
a life interest, “to such persons as may at the death of my 
said nephew be my heirs at law,” and Item 5, where the 
testatrix devised the real estate in question “to such per¬ 
sons as may at the time of the death of my said brother be 
my heirs at law.” It is also to be noted that by the nom¬ 
ination and appointment of Jeremiah Costello, the brother, 
as executor of the will, she anticipated that he would sur¬ 
vive her. The will clearly indicates that Jeremiah Costel¬ 
lo, the brother, came first in the affection of testatrix, and 
that the nephew, Timothy F. Costello, was second. 
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y. 

Under Well Known Rules of Construction this Will be¬ 
ing Drafted by an Able and Experienced Lawyer, it is to 
be Presumed that he Knew of the Law as thus Laid Down, 
and used the Language in the Light of such Knowledge, 
Apgar v. Hoffman, 113 N. J. Eq. 233. 

The will of Katherine Connor was drawn by the late 
Alexander H. Bell, one of Washington’s most prominent 
attorneys and a former President of the Bar Association 
of the District of Columbia, and it must be presumed that 
the testatrix made her wishes known to Mr. Bell, her attor¬ 
ney, and that in drawing her will he attempted to carry out. 
such wishes. It must also be presumed that in drawing 
that will Mr. Bell was aware of the laws of descent of in¬ 
testate property then in force in the District of Columbia, 
of the cases cited above with respect to vesting of prop¬ 
erty at the time of the death of the testatrix, and all the 
cases in which wording similar to that used by him was 
found to be within the rule that the property vested upon 
the death of the testatrix, as if it was the intention of the 
testatrix that vesting should be postponed in one instance 
until the death of the nephew, Timothy F. Costello, and in 
the other instance until the death of the brother, Jeremiah 
Costello, he would have so drawn the will that there could 
have been no doubt that that was the intention of the tes¬ 
tatrix. 

VL 

Under the Law of the District of Columbia No Right in 
Inheritance Could Vest in the Brother and Nephews and 
Nieces of the Testatrix Unless such Persons were in Being 
and Capable in Law to Take as Heirs at the Time of the 
death of Testatrix. 

In drawing the will as Mr. Bell did, in which property 
was to be left to the brother and nephew and nieces of the 
testatrix, he, of course, knew of the provisions of Section 
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103 of Title 18 of tlie Code of Laws of the District of Col¬ 
umbia, which provides, 

1 ‘ No right in the inheritance shall accrue to or vest 
in any person other than the children of the intestate 
and their descendants, unless such person is in being 
and capable in law to take as heir at the time of the in¬ 
testate’s death; * * (Emphasis added.) 

By adopting the wording contained in Items 4 and 5, this 
section was incorporated into those items and indicates the 
intention of the testatrix. 

Conclusion. 

In conclusion it is respectfully submitted that the real es¬ 
tate in question vested at the death of the testatrix in those 
persons entitled to take under the provisions of Title 18, 
Sec. 105, of the Code of Laws of the District of Columbia: 

One-fourth part to Timothy F. Costello, only son of 
Thomas A. Costello, a brother who predeceased the testa¬ 
trix; 

One-fourth part to Katherine A. Costello, Assignee of 
Timothy A. Costello, which descended to the said Timothy 
A. Costello from his father, Jeremiah Costello, the brother 
who survived the testatrix; 

One-fourth part thereof to the plaintiffs, Timothy J., 
James R., Ella A., and Robert F. Costello, the plaintiffs be¬ 
low, children of Robert F. Costello, brother who prede¬ 
ceased the testatrix; and, 

One-fourth part thereof to Leo A. (Timothy L.) Costel¬ 
lo, Helen Saied, Mary Birch and Elizabeth Nolan, children 
of Timothy C. Costello, brother who predeceased the tes¬ 
tatrix; 

and that the Court below erred in ruling, determining and 
directing as it did. 

FRED J. RICE, 

Attorney for Appellants. 

Feed J. Rice, 

• Attorney at Law, 

Investment Building, 

Washington 5, D. C. 
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JOINT APPENDIX. 

Case No. 8874. 

9 In the name of God Amen: 

I, Katherine Connor widow, of the City of Wash¬ 
ington, in the District of Columbia, being of sound and 
disposing mind, memory and understanding, do make, pub¬ 
lish and declare this to be my last will and testament, here¬ 
by specifically revoking and making void any and all other 
wills and testaments by me at anytime heretofore made. 

After the payment of my just debts and funeral expenses, 
I give, devise and bequeath as following: 

Item 1—I give and devise to my nephew, Timothy F. 
Costello, only son of my brother Thomas A. Costello, de¬ 
ceased, in fee simple and absolutely, all my right, title, in¬ 
terest and estate in the premises locally designated as No. 
12 H Street, Northeast, Washington, D. C. being lot 29 in 
Square 676 and No. 40 I Street, Northeast, in said city and 
district, being lot 110 in Square 675. 

Item 2—I give and devise to my brother Jeremiah Cos¬ 
tello, for and during the term of his natural life, the fol¬ 
lowing described real estate, the premises locally designat¬ 
ed as Nos. 14 and 16 H Street, N. E. howsoever the same 
be described by metes or bounds or numbers; also lot 

10 21 in Square 676 assessed to me by the name of 
“Catherine” Connor, being an unimproved lot and 

also lots locally designated as Nos. 100 and 102 I Street 
Northwest in said city and district, being lets 22 and 23 in 
Square West of Square 623. 

Item 3—I give and bequeath to my said brother Jeremiah 
Costello absolutely any and all money which I may have 
on deposit in any bank or banking institution. 

Item 4—I give and devise the estate in remainder which 
I have, after the death of my nephew, Timothy F. Costello, 
in the premises No. 1722 North Capitol Street, in the city 




2 


and District, to such persons as may at the death of my 
said nephew be my heirs at law, in fee simple and abso¬ 
lutely. 

Item 5—After the death of my brother Jeremiah Costello, 

I give and devise the real estate to him, for life, in the 
second item hereof, to such persons as may at the time of 
the death of my said brother be my heirs at law, in fee sim¬ 
ple and absolutely. 

Item €—I give, devise and bequeath to my brother Jere¬ 
miah Costello in fee simple and absolutely all the rest resi¬ 
due and remainder of the estate, real, personal and mixed 
of every nature and description and wheresoever 

II situated or located of w’hich I may die seized or 
possessed or to which I may be in anywise entitled 

at the time of my death. 

Item 7—I hereby nominate and appoint my said brother 
to be the executor of this my last will and testament and 
having full confidence in him request he be not required 
to give any official bond as such. 

In Testimony Whereof, I, Katherine Connor, the testa¬ 
trix above named have hereunto set my hand and seal, at 
the City of Washington, D. C., this 6th day of June, A. D. 
1936. 

KATHERINE CONNOR (seal) 

Signed, sealed, published and declared by Katherine Con¬ 
nor, the testatrix above named as and for her last will 
and testament in the presence of the undersigned and we 
at her request and in the presence of each other and in 
her presence have set our hands as witnesses. 

EDWARD J. SHERIDAN 
1805 North Capital Street 
ALEXANDER H. BELL 
Investment Building 
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1 Filed April 28,1943 

Civil Action No. 18,206. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


(1) Timothy J. Costello, 

(2) James R. Costello, 

( 3 ) Ella A. Costello, 

(4) Robert F. Costello, 

Plaintiffs , 
vs. 

(1) Timothy F. Costello, 

(2) Leo A. Costello, 

(3) Helen Saied, 

(4) Mary Birch, 

(5) Elizabeth Nolan, 

(6) Timothy A. Costello, 
_ Defendants. 


Amended Complaint for Partition and Receiver. 

1. The plaintiffs are all adult citizens of the United 
States, residing in the District of Columbia, and file this 
suit in their own right as part owners of the real estate 
hereinafter described. The defendants are all adult citi¬ 
zens of the United States, residing in the District of Col¬ 
umbia, except the defendant Leo A. Costello, who is now 
in the United States Coast Guard, and the defendant Mary 
Birch, who resides in the City of Philadelphia, State of 
Pennsylvania. The defendants are sued as part owners of 
said real estate for the purpose of obtaining the partition 
thereof by sale. 

2 2. On or about October 12, 1941, Katherine Con¬ 

nor, late a citizen of the United States and a resi¬ 
dent of the District of Columbia, died seized and possessed 
of certain real estate situate in the City of Washington, 
District of Columbia, known and described as follows: 
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Lots Twenty-seven (27) and Twenty-eight (28) in 
Square Sis Hundred and Seventy-sis (676), improved 
by a brick garage known as 14 and 16 H Street, North¬ 
east. 

Lot Twenty-one (21) in Square Sis Hundred and 
Seventy-sis (676), unimproved. 

Lots Twenty-two (22) and Twenty-three (23) in 
Square West of Square Sis Hundred and Twenty-three 
(623), improved by brick residences known as 100 and 
102 I Street, Northwest. 

3. By her will, admitted to probate and record in this 
Court, holding a Probate Court, and duly recorded in Wills 
Book 206 at page 170, the said Katherine Connor, then a 
widow, devised said real estate as follows: 

“Item 2—I give and devise to my brother, Jere¬ 
miah Costello, for and during the term of his natural 
life, the following described real estate, the premises 
locally designated as Nos. 14 and 16 H Street, N. E., 
howsoever the same be described by metes or bounds 
or lot or lots or square number or numbers; also Lot 
21 in Square 676 assessed to me by the name of ‘Cather¬ 
ine * Connor, being an unimproved lot and also lots 
locally designated as Nos. 100 and 102 I Street, North¬ 
west, in said City and District, being lots 22 and 23 
in Square West of Square 623. 

• * • 

“Item 5—After the death of my brother Jeremiah 
Costello, I give and devise the real estate devised 
to him for life, in the second item hereof, to such 
persons as may at the time of the death of my said 
brother be my heirs at law, in fee simple and absolute¬ 
ly.” 

4. Upon the death of said Jeremiah Costello, on No¬ 
vember 8,1942, the fee simple title to said real estate vested 
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in the plaintiffs and defendants, in equal shares, as fol¬ 
lows : 

Timothy J. Costello, nephew of Katherine Connor, 
deceased, one-tenth; James R. Costello, nephew of 
Katherine Connor, deceased, one-tenth; Ella A. Cos¬ 
tello, niece of Katherine Connor, deceased, one-tenth; 
Robert F. Costello, nephew of Katherine Connor, de¬ 
ceased, one-tenth; Timothy F. Costello, nephew of 
Katherine Connor, deceased, one-tenth; Leo A. Cos¬ 
tello, nephew of Katherine Connor, deceased, one- 
tenth ; Helen Saied, niece of Katherine Connor, deceas¬ 
ed, one-tenth; Mary Birch, niece of Katherine Connor, 
deceased, one-tenth; Elizabeth Nolan, niece of Kath¬ 
erine Connor, deceased, one-tenth; Timothy A. Cos¬ 
tello, nephew of Katherine Connor, deceased, one- 
tenth. 

5. Said property, which is valued at upwards of Sixty 
Thousand Dollars ($60,000.00) and produces a gross rental 
or Three Hundred and Thirty Dollars ($330.00) per month, 
is not susceptible of partition in kind without loss or injury 

to the plaintiffs, and they are advised that they are 
3 entitled to a sale of said property and a division of 
the proceeds according to their respective rights and 
those of their co-owners. 

6. One of the defendants, as aforesaid, being now in the 
United States Coast Guard, it may be necessary to obtain 
service upon him by publication, and considerable time may 
elapse before trustees can be appointed herein for the pur¬ 
pose of effecting sales of said property and sales of all of 
said parcels can be consummated. A receiver or receivers 
should, therefore, be appointed for the purpose of taking 
over, managing and preserving said property and collect¬ 
ing the rents accruing therefrom until the same can be sold 
by the trustees appointed by this Court. 
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WHEREFORE, the premises considered, plaintiffs pray: 

1. That service by publication be had against said Leo 
A. Costello. 

2. That a receiver or receivers be appointed by this 
Court to take over, manage and preserve the property 
hereinbefore described and to collect the rents accruing 
therefrom until such time as the same can be sold by trus¬ 
tees to be appointed by this Court. 

3. That this cause be referred to an Examiner in Chan¬ 
cery for the purpose of taking testimony in so far as the 
partition herein sought is concerned. 

4. That trustees be appointed to effect a sale of said 
property, and when sold to distribute the proceeds as the 
interests of the several parties may appear. 

5. That this cause be referred to the Auditor of this 
Court after said property shall have been sold, for the 
purpose of stating the account of the trustees. 

6. And for such other and further relief as to the Court 
may seem just and proper. 

/s/ JAMES R. COSTELLO 
TIMOTHY J. COSTELLO 
ELLA A. COSTELLO 
ROBERT F. COSTELLO 
By FRANCIS L. NEUBECK 
Attorney 

Francis L. Neubeck 
John H. Neubeck, 

Attorneys for Plaintiffs , 

1385 National Press Bldg., 

Washington, D. C. 

4 District of Columbia, ss. : 

JAMES R. COSTELLO, being first duly sworn on oath, 
deposes and says that he is one of the plaintiffs in the 
foregoing and annexed complaint, and is authorized to 
execute this verification for and on behalf of his co-plain¬ 
tiffs ; that he has read the foregoing complaint by him sub¬ 
scribed and knows the contents thereof; that the matters 



7 


and things therein stated as of his own personal knowledge 
are true and those stated upon information and belief he 
believes to be true. 


/s/ JAMES R. COSTELLO 


Subscribed and sworn to before me this 31st day of De¬ 
cember, A. D. 1942. 

/s/ DORIS LONG 
Notary Public, D. C. 


12 Timothy J. Costello, et al., 

Plaintiffs, 

vs. 

Timothy F. Costello, et al., 

Defendants. 


> Civil Action No. 18206. 


Answer of Defendants 1 and 6 to Complaint and Amended 
Complaint for Partition and Receiver. 

The defendants Timothy F. Costello, defendant #1, and 
Timothy A. Costello, defendant #6, for their joint and sev¬ 
eral answer to the complaint and amended complaint filed 
herein, respectfully state to the Court as follows: 

(1) Said defendants admit the allegation in paragraph 1. 

(2) Said defendants admit the allegation in paragraph 2. 

(3) Said defendants admit the allegation in paragraph 3. 

(4) Said defendants admit the death of the said Jere¬ 
miah Costello on November 8, 1942, but deny that the said 
real estate vested in the plaintiffs and defendants in equal 
shares. On the contrary, defendants state that they are 
each entitled to a one-fourth share of said estate, by virtue 
of Timothy F. Costello, defendant #1, being an adult son 
and sole heir of Thomas A. Costello, deceased, brother of 
the said testator Katherine Connor, deceased; and the said 
Timothy A. Costello, defendant #6, being an adult son and 
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sole heir at law of the said Jeremiah Costello, who died in¬ 
testate, November 8, 1942 , subsequent to the death of the 
said Katherine Connor the testator. That the said Jere¬ 
miah Costello was the only brother who survived the said 
testator. Your defendants admit the relationships set up 
in said paragraph 4, but deny that said nephews and nieces 
are entitled to one-tenth interest, and state that the said 
Timothy J. Costello, James R. Costello, Ella A. Costello, 
and Robert F. Costello plaintiffs herein are the heirs at 
law and children of Robert Costello, deceased, brother of 
the said Katherine Connor, deceased, and the said Leo A. 
Costello, Helen Saied, Mary Birch, and Elizabeth Nolan, 
defendants 2, 3, 4, and 5, are the children and heirs at law 
of Timothy C. Costello, deceased, brother of the said Kath¬ 
erine Connor, deceased, and as such are each, as the 
13 children of a deceased brother, only entitled to a one- 
sixteenth share, Vt of their respective fathers % 

share. 

(5) Said defendants admit the allegations contained in 
paragraph 5. 

(6) Said defendants deny the necessity for the appoint¬ 
ment of a Receiver at this time, for the reason that all the 
parties to this case and in interest, are adults; that the 
property in question is all under rental with one R. A. Hum¬ 
phries, a rental agent satisfactory to all the parties con¬ 
cerned, and that there is no reason at this time for the ap¬ 
pointment of a Receiver, as no one’s interest is now being 
jeopardized and it would incur unnecessary expense. 

TIMOTHY F. COSTELLO 


Fred J. Rice, 

Attorney for Defendants , 

Timothy F. Costello and Timothy J. Costello, 
300 Investment Building. 
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District op Columbia, ss. : 

TIMOTHY F. COSTELLO, being first duly sworn on 
oath, deposes and says that he is one of the defendants to 
the foregoing complaint and amended complaint and is au¬ 
thorized to execute this verification for and on behalf of 
Timothy A. Costello, his co-defendant; that he has read 
the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein states as 
of his own personal knowledge are true and those stated 
upon information and belief he believes to be true. 

TIMOTHY F. COSTELLO 

Subscribed and sworn to before me this 25 day of May, 
1943. 


Notary Public, D . C. 

I hereby certify that I have served a copy of the fore¬ 
going answer upon Francis L. Neubeck, attorney for the 
plaintiffs, by mailing same, postage prepaid, to him at his 
office address, National Press Building, Washington, D. C. 
this 25 day of May, 1943. 

FRED J. RICE, 

Attorney for Defendants, 

#1 and # 6 . 


14 Timothy J. Costello, et aX., 

Plamtiffs, 

v. 

Timothy F. Costello, et al., 

Defendants . 


Civil Action No. 18-206. 


Answer of Defendants 2,3,4, and 5, to Complaint and 
Amended Complaint for Partition and Receivership. 

The defendants, Leo A. Costello, defendant #2; Helen 
Saied, defendant #3; Mary Birch, defendant #4; and 
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Elizabeth Nolan, defendant #5; for their joint and several 
answer to the complaint and amended complaint filed here¬ 
in ; respectfully state to the Court as follows: 

1. These defendants admit the allegations contained in 
paragraph one of said complaints. 

2. These defendants admit the allegations contained in 
paragraph two of said complaints. 

3. These defendants admit the allegations contained in 
paragraph three of said complaints. 

4. These defendants admit the death of the said Jere¬ 
miah Costello on November 8, 1942, and that the said real 
estate vested in the plaintiffs and defendants. The frac¬ 
tion to w T hich each party in interest is entitled depends upon 
the Court’s interpretation of the will. 

5. These defendants admit the allegations contained in 
paragraph five of said complaint. 

15 6. These defendants deny the necessity for the 

appointment of a Receiver for the reasons that all 
parties to this cause and in interest, are adults; that all of 
the property in question is now, and for some years prior to 
the death of the testatrix, has been under the management 
of one, R. A. Humphries, a competent rental agent satisfac¬ 
tory to all parties concerned; and that there is no reason at 
this time for the appointment of a Receiver as at present 
the interests of none of the parties to the proceeding is be¬ 
ing jeopardized. A Receivership under these circumstances 
w’ould only incur an unnecessary expense to the burden of 
all parties concerned. 

HELEN M. SAIED. 

John F. Hillyard, 

Norbert E. Birch, 

Attorneys for Defendants 2 , 3,4, & 5, 

416 5th St., N.W. Re 0330. 
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City of Washington, ) 

\ CJCJ • 

District of Columbia. ^ 

Helen Saied, upon oath deposes and says that she 
is one of defendants to the foregoing complaint and 
amended complaint and is authorized to execute this verifi¬ 
cation for and on behalf of Leo A. Costello, Mary Birch, and 
Elizabeth Nolan, her co-defendants; that she has read the 
foregoing answer by her subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated as 
of her own personal knowledge are true and those stated 
upon information and belief she believes to be true. 

HELEN M. SAIED. 

Subscribed and sworn to before me this 31 day of July, 
1943. 

J. B. DICKMAN, JR., 
Notary Public. 

My commission expires Feb. 16, 1946. 

Copy of foregoing Answer mailed to Messrs. Neubeck & 
Neubeck, Attorneys for Plaintiffs, National Press Building, 
Washington, D. C., this 13 day of Aug., 1943. 

JOHN F. HILLYARD, 
Attorney for Defendants. 


Plaintiffs’ Motion for Summary Judgment. 
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Timothy J. Costello, et al., 

Plaintiffs , 
vs. 

Timothy F. Costello, et al., 

Defendants. 


Plaintiffs move the Court as follows: 

That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in plaintiffs’ 
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favor for the relief demanded in the complaint on the ground 
that there is no genuine issue as to any material fact and 
that plaintiffs are entitled to a judgment as a matter of law 
that, upon the death of Jeremiah Costello, on November 8, 
1942, the fee simple title to the real estate described in the 
complaint vested in the plaintiffs and defendants, namely, 
Timothy J. Costello, James R. Costello, Ella A. Costello, 
Robert F. Costello, Timothy F. Costello, Leo A. Costello, 
Helen Saied, Mary Birch, Elizabeth Nolan and Timothy A. 
Costello, nephews and nieces of Katherine Connor, deceased, 
as devisees under her will, in equal shares, and that the net 
proceeds of the sale thereof are therefore distributable 
equally among said parties or their assigns. 

FRANCIS L. NEUBECK, 
JOHN H. NEUBECK, 

Attorneys for Plaintiffs, 

1385 National Press Building, 
Washington, D. C. 


Answer to Plaintiffs’ Motion for Summary Judgment. 


17 Timothy J. Costello, et al., 

Plaintiffs, 

vs. 

Timothy J. Costello, et al., 

Defendants. 


Comes now defendants Timothy Leo Costello (described 
in Complaint as Leo A. Costello), Helen Saied, Mary Birch 
and Elizabeth Nolan, through their attorneys of record, 
and for Answer to Plaintiffs’ motion for Summary Judg¬ 
ment, state as follows: 
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1. These defendants admit that there is no genuine issue 
as to any material fact. 

2. These defendants concur in plaintiffs’ allegation that 
upon the death of Jeremiah Costello on November 8, 1942, 
the fee simple title to the real estate described in the com¬ 
plaint vested in the plaintiffs and defendants, nephews and 
nieces of Katherine Connor, deceased, as devisees under 
her will, in equal shares. 

3. These defendants therefor join in plaintiffs’ motion 
for Summary Judgment and consent to this Honorable 
Court granting the relief prayed for in said Motion. 

JOHN F. HILLYARD, 

NORBERT E. BIRCH, 

Attorneys for Defendants 2, 3, 4, a/nd 5, 
416 5th St., N. W., Washington, D. C. 

Copy of above Answer acknowledged this 7 day of June, 
1944. 

FRANCIS L. NEUBECK, 

Attorney for Plaintiffs. 


Answer of Defendants No. 1 and No. 6 in Opposition to 
Plaintiffs’ Motion for Summary Judgment. 
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Timothy J. Costello, et al., 

Plaintiffs , 
vs. 


Timothy F. 


Costello, et al., 
Defendants. 


Civil Action 
No. 18,206. 


Come now the defendants, Timothy F. Costello and Tim¬ 
othy A. Costello, by their attorney, Fred J. Rice, and in 
opposition to plaintiffs’ motion for summary judgment, 
state: 
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1. That they are each entitled to one-fourth (%) share 
in the distribution of the estate of Katherine Connor, de¬ 
ceased. That said defendant, Timothy F. Costello, is the 
adult son and sole heir of Thomas A. Costello, deceased, 
brother of the said testator, Katherine Connor, deceased, 
and as such is entitled to the full share of his deceased 
father. 

2. The said Timothy A. Costello, defendant No. 6, is 
the adult son and sole heir at law of his father, Jeremiah 
Costello, deceased, who was the brother of the said Kather¬ 
ine Connor and as such son is entitled to the full share of 
his deceased father. 

3. That at the time of the death of the said Katherine 
Connor, deceased, she was survived by the aforesaid Jere¬ 
miah Costello, a brother, the said Timothy F. Costello, adult 
son of Thomas A. Costello, brother of said Katherine Con¬ 
nor, deceased; the four plaintiffs herein, adult children of 
Robert F. Costello, and the defendants numbered 2, 3, 4 
and 5, being the adult children of Timothy L. Costello, de¬ 
ceased, brother of the said Katherine Connor; that is to 
say, that Katherine Connor, deceased, left surviving as 
her heirs at law and next of kin one brother and nine nieces 
and nephews aforesaid. 

4. Therefore, the said estate of Katherine Connor, de¬ 
ceased, should be distributed in four (4) equal shares, 

19 one share to each of her four brothers, with the chil¬ 
dren of said brothers taking the share, to which their 
respective fathers were entitled. That defendants, Timothy 
F. Costello and Timothy A. Costello, are each entitled to a 
one-fourth (%) interest in said estate, and the plaintiffs 
herein and defendants Nos. 2, 3, 4 and 5 are each entitled to 
a one-sixteenth (1/16) interest. 

FRED J. RICE, 

Attorney for Defendant No. 1, 
Timothy F. Costello 1722 N. Cap. St., 
and Defendant No. 6, Timothy A. Cos¬ 
tello, 2618 III. Ave. 
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HEIRS AT LAW AND NEXT OF KIN OF 
KATHERINE CONNOR 
Testator died 10/12/41 

Jeremiah Costello, Brother, Thomas A. Costello, Broth- 
survived testator; died er, predeceased testator. 
11/8/42 leaving as heir at Heir at law is: 
law: 


Timothy A. Costello, Son, 
Defendant #1, Nephew of 
Testator. Interest assign¬ 
ed to his mother, Kather¬ 
ine A. Costello, by Timo¬ 
thy A. Costello. 

Timothy L. Costello, Broth¬ 
er, predeceased testator. 
Heirs at law are: 

Timothy L. Costello, De¬ 
fendant #2, Nephew of 
Testator. 

Helen Saied, Defendant 
#3, Niece of Testator. 

Mary Birch, Defendant 
#4, Niece of Testator. 

Elizabeth Nolan, Defend¬ 
ant #5, Niece of Testator. 


Timothy F. Costello, De¬ 
fendant #6, Nephew of 
Testator. 


Robert F. Costello, Brother, 
predeceased testator. Heirs 
at law are: 

Timothy J. Costello, Neph¬ 
ew of Testator. 


James R. Costello, Neph¬ 
ew of Testator. 

Ella A. Costello, Niece of 
Testator. 

Robert F. Costello, Neph¬ 
ew of Testator. 

Identical with plaintiffs 
herein. 


23 Findings of Fact 

1. This is an action brought for the partition by sale of 
certain real property, which has since been sold by order 
of the Court, and a controversy has arisen as to the shares 
of the respective parties in the proceeds of sale. This con¬ 
troversy has been presented to the Court by a motion of 
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the plaintiffs, based upon the pleadings for summary judg¬ 
ment. The motion involves the construction of the will of 
Katherine Connor, deceased. 

2. On June 6,1936, Katherine Connor executed her last 
will and testament, by which, after devising the real estate 
in question to her brother, Jeremiah Costello, for and dur¬ 
ing the term of his natural life, she devised the remainder in 
the following provision, the interpretation of which is here 
in controversy: 

“Item 5—After the death of my brother Jeremiah 
Costello, I give and devise the real estate devised to 
him, for life, in the second item hereof, to such persons 
as may at the time of the death of my said brother be 
my heirs at law, in fee simple and absolutely.’ ’ 

3. Upon the death of the testatrix, on October 12, 1941, 
the will was duly probated, and the life tenant, Jeremiah 
Costello, died on November 8, 1942. 

4. The testatrix was survived by her said brother, Jere¬ 
miah Costello, who had one son. Three other brothers pre¬ 
deceased the testatrix, one leaving one son, and the other 
two leaving four children each. Upon the death of the life 
tenant, the ten nephews and nieces survived and were the 
original parties to this suit. 

5. Since the filing of the complaint, Katherine A. Cos¬ 
tello, having acquired by deed the interest of Timothy A. 
Costello, one of the original defendants, in the property in 
question, has been substituted as a party defendant in his 

place and stead. 

24 6. The sole question presented by the motion for 

summary judgment is whether the testatrix devised 
the remainder in the property, in which she devised a life 
estate to her surviving brother, to her heirs at the time of 
her death, or to her heirs to be determined at the death of 
her said brother. 
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CONCLUSIONS OF LAW. 

1. That, in devising the remainder interest in the prop¬ 
erty in question, after devising a life estate to her brother, 
Jeremiah Costello, “to such persons as may at the time of 
the death of my said brother be my heirs at law,” the tes¬ 
tatrix, Katherine Connor, intended that such heirs should 
be determined as of the date of the death of her said broth¬ 
er. 

2. That, upon the death of the life tenant, the persons 
answering the description in the will were the ten nephews 
and nieces of the testatrix, and, being in the same degree of 
relationship, they shared equally said remainder interest 
in said real estate in fee simple, and the proceeds of sale 
thereof are accordingly distributable to them in equal 
shares (except said Timothy A. Costello, whose share is 
payable to his assignee, Katherine A. Costello, who has been 
substituted as a party defendant in his place and stead). 

JAMES W. MORRIS, 
Justice. 

Approved as to form: 

Fred J. Rice, 

Attorney for Defendants 1 and 6. 

John F. Hillyard. 

Attorney for Defendants 2,3, 4 a/nd 5. 


25 Judgment, Civil Action No. 18,206. 

This cause came on to be heard at this term upon the 
plaintiffs’ motion for summary judgment, the answers of 
all of the defendants thereto, and the will of Katherine Con¬ 
nor, deceased, and upon consideration thereof the Court 
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filed findings of fact and conclusions of law, and thereupon, 
it is by the Court this 11th day of August, A. D. 1944, ad¬ 
judged as follows: 

That, upon the death of Jeremiah Costello, on November 
8,1942, the fee simple title to the real estate herein involved 
vested under the last will and testament of Katherine Con¬ 
nor, deceased, in her nephew’s and nieces, namely, Timothy 
J. Costello, James R. Costello, Ella A. Costello, Robert F. 
Costello, Timothy F. Costello, Timothy Leo Costello (nam¬ 
ed in the complaint as Leo A. Costello), Helen Saied, Mary 
Birch, Elizabeth Nolan and Timothy A. Costello, in equal 
shares. 

That the net proceeds of sale of the real estate herein in¬ 
volved are distributable equally among the plaintiffs, Tim¬ 
othy J. Costello, James R. Costello, Ella A. Costello and 
Robert F. Costello, and the defendants, Timothy F. Cos¬ 
tello, Timothy Leo Costello, Helen Saied, Mary Birch, Eliz¬ 
abeth Nolan and Katherine A. Costello (who has been sub¬ 
stituted as a party defendant in the place and stead of Tim¬ 
othy A. Costello); and that Francis L. Neubeck, Fred J. 
Rice and Norbert E. Birch, Trustees heretofore appointed 
herein be, and they are hereby, directed to file their final ac¬ 
count showing such distribution in accordance herewith. 

JAS. W. MORRIS, 
Justice. 

Approved as to form: 

Fred J. Rice, 

Attorney for Defendants 1 and 6. 

John F. Hillyard, 

Attorney for Defendants 2 , 8 , 4, and 5. 
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26 Notice of Appeal, Civil Action No. 18,206. 

To the United States Court of Appeals for the District of 

Columbia: 

Notice is hereby given that Katherine A. Costello, as¬ 
signee of Timothy A. Costello, Defendant No. 6 and Tim¬ 
othy F. Costello, Defendant No. 1 herein, hereby appeal to 
United States Court of Appeals for the District of Colum¬ 
bia, from the summary judgment entered in this action on 
the 11th day of August, 1944. 

FRED J. RICE, 

Attorney for Timothy F. Costello, 
Defendant No. 1, and Katherine A. 
Costello, Assignee of Timothy A. Cos¬ 
tello, Defendant No. 6. 

I hereby certify that I have served a copy of foregoing 
Notice of Appeals upon Francis L. Neubeck, Attorney for 
Plaintiffs, and John F. Hillyard, Attorney for Defendants 
2—3—4 and 5 by mailing same, postage prepaid, to them 
at their respective office addresses; on August 29th, 1944. 


FRED J. RICE. 
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IN' THE 


United States Court of Appeals 

for the District of Columbia 

I 

! 


No. 8874 


TIMOTHY F. COSTELLO et al., Appellants 

v. 

TIMOTHY J. COSTELLO et ctl., Appellees 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


OPINION BELOW 

The opinion of the District Court is found in Appellees’ 
Appendix, pp. 9-11, and in 72 Wash. L. Rep. 1014. 

QUESTION PRESENTED 

Whether the heirs of a testatrix, within the meaning of 
her will, are to be determined as of the date of her death 
or as of the date of the death of the life tenant. 


STATEMENT 

This is an appeal from a summary judgment vesting fee 
simple title to the property herein involved, upon the death 
of the life tenant, in the nephews and nieces of Katherine 
Connor, deceased, as devisees under her will, and directing 
that the net proceeds from the sale thereof be distributed 
equally among them. 
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There is no dispute as to the facts. 

On June 6, 1936, Katherine Connor, a resident of the 
District of Columbia, executed her last will, which, so far 
as pertinent to this controversy, provided (Appellants’ 
App. 1-2): 

Item 2. I give and devise to my brother, Jeremiah 
Costello, for and during the term of his natural life, 
the following described real estate, the premises locally 
designated as Xos. 14 and 16 H Street, N. E., * * *; 
also lot 21 in Square 676 * * # , and also lots locally 

designated as Nos. 100 and 102 I Street, Northwest 

• • * 

• • • • « 

Item 5. After the death of my brother Jeremiah 
Costello, I give and devise the real estate devised t:' 
him, for life, in the second item hereof, to such per- 
sons as may at the time of the death of my said brother 
be my heirs at law, in fee simple and absolutely. (Ital¬ 
ics supplied.) 

On October 12, 1941, the testatrix died possessed of the 
property mentioned in Item 2 of the will set out above; 
the will -was duly probated, and the life tenant, Jeremiah 
Costello, entered into possession of the property therein 
described. (Fdg. 3, Appellants’ App. 16.) The life ten¬ 
ant, Jeremiah Costello, died on November 8, 1942. (Fdg. 
3, Appellants’ App. 16.) At the time of his death there 
were ten nieces and nephews of the testatrix, the children 
of her four deceased brothers. (Fdg. 4, Appellants’ App. 
16.) They are: Timothy J., James R., Ella A., and Robert 
F. Costello, children of Robert F. Costello; Leo A. Costello, 
Helen Saied, Mary Birch and Elizabeth Nolan, children of 
Timothy C. Costello (all of the above-mentioned nieces and 
nephews are appellees); the appellant Timothy F. Costello, 
son of Thomas A. Costello, and Timothy A. Costello, 1 son 
of Jeremiah Costello. 

‘Katherine Costello, the mother of Timothy A. Costello, having acquired 
his interest in the property involved, was substituted as a party defendant in 
the Court below, and is«w*-an appellant. (Fdg. 5, Appellants’ App. 5.) 
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On April 28, 1943, the four children of Robert F. Cos¬ 
tello, deceased brother of the testatrix, filed an amended 
complaint seeking partition of the property here involved 
by sale (Appellants’ App. 3-7), and pursuant to court 
order all the parcels have been sold. (Fdg. 1, Appellants’ 
App. 15.) They then filed a motion for summary judg¬ 
ment seeking an equal distribution of the proceeds among 
the ten nephews and nieces. (Appellants’ App. 11-12.) 
The four children of Timothy C. Costello joined in the 
motion for summary judgment. (Appellants’ App. 12-13.) 
However, the appellant Timothy F. Costello and Timothy 
A. Costello filed an answer contending that the heirs of 
the testatrix are to be determined as of the date of her 
death and consequently they, claiming through their re¬ 
spective fathers, Thomas A. and Jeremiah Costello, de¬ 
ceased brothers of the testatrix, take per stirpes 2 and 
hence each is entitled to one-fourth of the proceeds aris¬ 
ing from the sale of the property rather than one-tenth. 
(Appellants’ App. 13-15.) 

On August 11, 1944, the District Court wrote an opinion 
holding that the terms of the will clearly stated that the 
heirs of the testatrix were to be determined at the time 
of the life tenant’s death, and since the heirs at that time 
J were nieces and nephews of the testatrix, in the same de¬ 
gree of relationship, they were entitled to share the pro¬ 
ceeds per capita in accordance with Section 18-105, D. C. 
Code (1940). (Appellees’ App. 6.) Accordingly, ap¬ 
propriate findings of fact (Appellants’ App. 15-16) and 
conclusions of law (Appellants’ App. 17) were filed and 
judgment thereon entered on August 11, 1944. (Appel¬ 
lants’ App. 17-18.) This appeal followed. 

* The appellees concede, of course, that if the testatrix intended that her 
heirs should he determined at the time of her death (rather than at the date 
of the death of the life tenant, as is so clearly expressed in the will), the ap¬ 
pellants would take per stirpes and would each be entitled to one-fourth of 
the proceeds of the sale of the property. 
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STATUTE INVOLVED 

The pertinent portion of the Act of March 3, 1901, 31 
Stat. 1343, as amended by the Act of March 6, 1935, 49 
Stat. 40, 18 D. C. Code sec. 105 (1940 ed.) is set out in the 
Argument (p. 6, infra). 

SUMMARY OF ARGUMENT 

The sole question on this appeal is whether Item 5 of the 
testatrix’s will provides that her heirs are to be determined 
as of the date of the death of the life tenant or as of the date 
of the testatrix’s death. That section of the will provides: 

Item 5. After the death of my brother, Jeremiah Cos¬ 
tello, I give and devise the real estate devised to him, 
for life, in the second item hereof, to such persons as 
may at the time of the death of my said brother be my 
heirs at law, in fee simple and absolutely. (Emphasis 
supplied.) 

The District Court held that the terms of the will plainly 
indicated that the heirs of the testatrix should be deter¬ 
mined as of the date of the life tenant’s death. Not only 
in explicit language does she refer to “such persons as may 
at the time of the death of my said brother be my heirs at 
law”, but she uses language which explicitly puts off the 
gift until “after the death of my brother Jeremiah Cos¬ 
tello”. It is settled law, as the cases relied upon by the ap¬ 
pellants point out, that where a testatrix clearly manifests 
her intention that the heirs shall be determined as of a cer¬ 
tain time, the courts will give effect to such an intention. 

As the appellants agree, the statute of descent in effect at 
the execution of the will governs the mode of distribution 
in this case. That statute provides that when the heirs 
“are all in the same degree of kindred * * *, they shall take 
per capita or by persons * * 

Consequently, since the testatrix had ten nieces and 
nephews at the time of the death of the life tenant “in the 
same degree of kindred” to the testatrix, they are each en- 
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titled, as the District Court found, to one-tenth of the de¬ 
cedent’s estate. 

The cases relied upon by appellants do not support their 
contention that under the terms of this will the testatrix’s 
heirs are to be determined as of the time of her death. These 
authorities merely enunciate the well settled general rules 
governing the construction of wills that: (1) In the ab¬ 
sence of a contrary intent the heirs of a decedent are to be 
determined as of the death of the decedent; and (2) That 
the law favors the early vesting of estates. The District 
Court gave full weight to these principles but held that 
since the testatrix had clearly manifested an intention that 
her heirs were to be determined as of the life tenant’s 
death these principles could have no application in this 
case. 

ARGUMENT 

I 

THE DIST RICT COURT PROPERLY H ELD T HAT THE HEIR S OF 
THE TESTATRIX SHOULD BE DETERMINED AT THE 
TIME OF THE LIFE TENANTS DEATH 

Contrary to appellants’ contention (Br. 8-23), the will 
plainly provides that the heirs of the testatrix are to be de¬ 
termined at the time of the life tenant’s death. The will 
states: 

Item 5. After the death of my brother Jeremiah Cos¬ 
tello, I give and devise the real estate devised to him, 
for life, in the second item hereof, to such persons as 
may at the time of the death of my said brother be my 
heirs at law , in fee simple and absolutely. (Italics sup¬ 
plied.) 

As the District Court pointed out (Appellees’ App. 10) 
and as the cases cited by appellant (Br. 8-14) disclose: 

Nevertheless, it is clearly settled that, where the intent 
of the testator clearly fixed the time at which the heirs 
are to be determined subsequent to his death, that in¬ 
tent must govern. Here language has been employed 
which clearly seems to show that intent. Not only in 



explicit language does she refer to “such persons as 
may at the time of the death of my said brother be my 
heirs at law,” but she uses language which explicitly 
puts off the gift until “after the death of my brother 
Jeremiah Costello”. 

The language of the will plainly shows that the heirs of 
the testatrix are to be determined at the life tenant’s death. 
To adopt any other construction is to read out of the will 
not only the explicit language “to such persons as may at 
the time of the death of my said brother be my heirs at law” 
but also nullifies without warrant that part of the will 
which puts off the gift until “after the death of my brother, 
Jeremiah Costello”. “Estates shall be held to vest at the 
earliest possible moment, unless there be a clear manifesta¬ 
tion of the testator to the contrary ”. (Italics supplied.) 
O’Brien v. Dougherty, 1 App. D. C. 165. Craig v. McFadden 
(Tex. Civ. App.) 191 S. W. 203, writ of error denied. Su¬ 
preme Court of Texas, 196 S. W. XIV; Carr v. New England 
Anti Vivisection Society, 234 Mass. 217,125 N. E. 159; Peck 
v. Carlton, 154 Mass. 231; Union <& New Haven Trust Co. v. 
Ackerman, 114 Conn. 152; cf . Greenwood v. Page, (78 App. 
D. C. 166; 138 F. 2d 921). See Note, A. L. R. 174,186 et seq. 
“If a will provides specifically that the testator’s heirs are 
to be determined as of a certain time, effect will be given 
to such provision * * 3 Page on Wills (3rd ed. 1941) 

sec. 1054, pp. 229-230. 

As the appellants agree (Br. 7-8), the statute of descent in 
effect at the execution of the will governs the mode of dis¬ 
tribution. That statute (Act of March 3, 1901, 31 Stat. 
1343, as amended by the Act of March 6,1935,49 Stat. 40,18 
D. C. Code, sec. 105 (1940 ed.) ) provides: 

Whenever those entitled to share in the estate in fee 
simple in lands, tenements, or hereditaments in the Dis¬ 
trict of Columbia, of an intestate, are all in the same 
degree of kindred to the intestate, they shall take per 
capita or by persons; * * *. (Italics supplied.) 
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It is clear, therefore, that since the claimants are all nieces 
and nephews “in the same degree of kindred’’ to the tes¬ 
tatrix they are each entitled, as the District Court found, 
to one-tenth of the decedent’s estate devised under Item 5 
of the will. 


n 

THE AUTHORITIES RELIED UPON BY APPELLANTS DO NOT 

SUPPORT THEIR CONTENTION THAT UNDER THE TERMS 
OF THIS W ILL T HE TESTATRIX’S HEIRS ARE 
TO BE DETERMINED AT HER DEATH. 

The cases cited by appellants (Br. 8-23) merely state the 
following general rules governing the construction of wills: 

(1) In absence of a contrary intent the heirs of a decedent 
are to be determined as of the death of the decedent; and 

(2) That the law favors the early vesting of estates. But 
the District Court, in concluding that under the terms of 
this will the heirs of the decedent were to be determined 
as of the time of the life tenant’s death, gave full weight 
to these well established principles. It held (Appellees’ 
App. 10): 

Ordinarily, and in the absence of expressions showing 
a contrary intent, the heirs of a person are to be de¬ 
termined as of the death of the decedent. Many rea¬ 
sons support this rule, not the least of which is that 
the law favors the vesting of property, even though its 
enjoyment be deferred, rather than its suspension until 
the happening of a contingency. The fact that the tes¬ 
tatrix’s brother, Jeremiah Costello, would be one of her 
heirs, and he having the life estate and being, therefore, 
unable to share in possession in the remainder, is not 
in and of itself an obstacle to the general rule. It is 
also recognized that, where there is ambiguity, that 
construction should be followed which most nearly ac¬ 
cords with the statute of descent, which, of course, con¬ 
templates heirs as of the time of the death of the de¬ 
cedent and a per stirpes distribution where the heirs are 
not in the same degree of relation. 

Nevertheless, it is clearly settled that, where the in¬ 
tent of the testator clearly fixed the time at which the 
heirs are to be determined subsequent to his death, that 
intent must govern. 
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An analysis of the cases cited by appellant (Br. 8-23) 
discloses that the wills there involved do not indicate an 
intent as in this case, that the heirs should be determined 
at a date other than that of the decedent’s death. Conse¬ 
quently, they have no application here. 

The present case clearly demonstrates the fairness of 
distributing the estate per capita. At the time of the execu¬ 
tion of the will only one brother of the testatrix vras living 
and he w*as made the life tenant of the property involved. 
The only heirs now living are nieces and nephew’s, and, as 
was held in Thompson v. Young, 25 Md. 450, 460, “The tes¬ 
tator must be regarded as contemplating his nephews and 
nieces with equal affection, and intending their equal ad¬ 
vantage, his will not distinguishing them in any manner as 
individuals.” Consequently, it is not to be supposed that 
the testatrix, in absence of any clear intention to the con¬ 
trary, intended that two of her nephews and nieces, because 
of the accident of being only children, were entitled to pref¬ 
erential treatment over the other nieces and nephews. 

CONCLUSION 

It is submitted that the judgment of the District Court 
should be affirmed. 

Respectfully submitted, 

Francis L. Neubeck, 

John H. Neubeck, 

Frank J. Dugan, 

Attorneys for Appellees Timothy J. 
Costello, James R. Costello, Ella 
A. Costello and Robert F. Costello. 

John F. Hillyard, 

Attorney for Appellees Leo A. Cos¬ 
tello, Helen Saied, Mary Birch and 
Elizabeth Nolcm. 
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APPENDIX OF APPELLEES. 

IN THE 

20 DISTRICT COURT OF THE UNITED STATES 

FOB THE DlSTBICT OF COLUMBIA 


Timothy J. Costello, et al., 

Plaintiffs, 

v. 

Timothy F. Costello, et al., 

Defendants. 


MEMORANDUM 

Mobbis, J. This is an action brought for the partition of 
certain real property, and, it being determined that parti¬ 
tion could not be made without sale, a sale of the property 
was had. Whereupon, there arose a controversy as to the 
shares of the respective parties in the proceeds of the 
said sale. For a determination of this controversy, it is 
necessary to construe the provisions of the will of Katherine 
Connor, deceased. Upon the pleadings, motion has been 
made by the plaintiffs for summary judgment, which mo¬ 
tion is acquiesced in by certain of the defendants and op¬ 
posed by two of them. Item two of the will under con¬ 
sideration devises to the brother of the testatrix, Jeremiah 
Costello, the real estate here involved for and during the 
term of his natural life. The provisions of the will here in 
controversv read as follows: 

“Item 5—After the death of my brother Jeremiah 

Costello, I give and devise the real estate devised to 

him, for life, in the second item hereof, to such persons 

as mav at the time of the death of mv said brother be 
• * 

my heirs at law, in fee simple and absolutely.” 

The testatrix was survived by her brother, Jeremiah Cos¬ 
tello, who had one son. Three other brothers predeceased 
the testatrix, one leaving one son, and the other two leaving 


Civil Action No. 18,206. 
* Filed Aug. 11, 1944. 
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four children each. The brother, Jeremiah Costello, is 
now deceased, leaving the one son above mentioned. The 
sole question, therefore, is whether the testatrix gave the 
remainder in the property, in which her brother had a life 
estate, to her heirs at the time of her death, or to her heirs 
to be determined at the death of her brother. 

21 Ordinarily, and in the absence of expressions show¬ 
ing a contrary intent, the heirs of a person are to be 
determined as of the death of the decedent. Many reasons 
support this rule, not the least of which is that the law 
favors the vesting of property, even though its enjoyment 
be deferred, rather than its suspension until the happening 
of a contingency. The fact that the testatrix’s brother, 
Jeremiah Costello, would be one of her heirs, and he having 
the life estate and being, therefore, unable to share in pos¬ 
session in the remainder, is not in and of itself an obstacle 
to the general rule. It is also recognized that, where there 
is ambiguity, that construction should be followed which 
most nearly accords with the statute of descent, which, of 
course, contemplates heirs as of the time of the death of 
the decedent and a per stirpes distribution where the heirs 
are not in the same degree of relation. 

Nevertheless, it is clearly settled that, where the intent 
of the testator clearly fixed the time at which the heirs are 
to be determined subsequent to his death, that intent must 
govern. Here, language has been employed which clearly 
seems to show that intent. Not only in explicit language 
does she refer to “such persons as may at the time of the 
death of my said brother be my heirs at law,” but she uses 
language which explicitly puts off the gift until “after the 
death of my brother Jeremiah Costello.” Thus, one of the 
cardinal rules of construction in this type of devise is called 
into play. If the gift is at the time of the death of the tes¬ 
tatrix and only the enjoyment thereof is postponed, the 
heirs at the time of the death would take the remainder. 
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On the other hand, if the gift itself is deferred until the 
termination of the life estate, the heirs at that time are 
the ones to whom the gift is intended to go 1 . After the 
death of the brother, the persons then answering the de¬ 
scription in the will were nieces and nephews of the tes¬ 
tatrix, and, being in the same degree of relationship, they 
share per capita, pursuant to Section 18-105 D. C. Code 
(1940). 

22 The motion of the plaintiffs for summary judgment 
will be granted. 


James M. Morris /s/ 
Justice. 


(Filed August 11,1944.) 

1 See cases cited in annotation, 49 A. L. R. 174, at page 186, et seq. 





